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In 2002. the General Assembly of the United Nations accepted
and passed the Model Legislative Provisions or "Model Law’ on
International Commercial Conciliation. The Model Law is com-
prised of seventeen articles poverning a number of issues central
to the process of nternational conciliation or mediation. Con-
tained therein are provisions with regard to the interplay between
arbitration and conciliation, confidentiality, appointment of conci-
liators as well as the often overlooked but crucial question of what
exactlv constitutes conciliation.

Some muy question why the Model Law 1< needed. In addres-
sing this point. the United Nutions Commission on International

Trade Law (UNCITRAL) reasoned that due to the growing use of

conciliation to setile international commercial disputes. it is de-
sirable to unify the disparate and sometimes contlicting nationul
views of concthation. The Model Law is also useful as a guide o
international arbitrators (and hopefully courts) who seek an inter-
national standard as 1o what constitutes a conciliation te.g. for the
determining the inadmssibility in court proceedings of docu-
ments which vriginate from a conciliation process). Finally. the
Maodel Law is also important for the purpose of pronioting the
adoption and use of conciliation within areas of the world where 1t
has not vet been embraced.’ In that last respect, the Model Law
cun serve a very usetul function for many parts of the world.
This urticle will address four topics of the Model law that are
mmportant for the medern practice of international conciliation.
These are: the definition of conciliation. confidentiulity. proce-

dure for conciiiation. and the role of the conciliator.

Definition of conciliation
The first provision of Article 1 of the Model Law states quite
simply: “These model legishative provisions apply to international
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dissinctive characteristic of the Model Law is its choice of the
word “conciliation”. Conciliation is a broader concept than a spe-

cific term such os tinediution” and can encompass a pumber of dif-

‘event approaches to non-binding. third party resolution of

commercial dispuies.” Mediation as known and practiced in the
Netherlands would be a subset of the concept of conciliation

ander the Maodel Law.” This article will discuss the Model Law’s

concept of conciliation.”
Conctitution is defined in Article 2 of the Model Law as: o0
a process. whether referred 1o by the expression conciliation.

mediation or an exprassion of similar 1import. whereby partizs

request a third person, or persons. to assist them in their attempt o
reach an amicable settlement arising out of or relating to a4 con-
tractual or other legal relationship®. Under this definttion the
Model Law can apply to many different forms of a third-party dis-
pute resolution. a fuct confirmed by the annotations 1o the Law
which state: “The Working Group noted that different procedural
styles and technigues might be used in practice to facilitate dis-
pute settlement and that different expressions might be used w
refer to those stvles and techniques (...) the model law should
encompass al} these laws und techniques.™

The Model Law only applies 1o those conciliations which
refute to commercial matters (art. 101, This is largely due to the
mandate of the UNCITRAL which is limited to commercial mat-
ters and the difficulty of developing universally acceptable ap-
proaches to matters such as family jaw dispute resolution. which
in many countries involves strong public policy aspects. But
according to the notes accompanving the UNCITRAL text. the
term “commercial’ is 10 be given a wide interpretation. covering
any matters arising from all relationships of o commercial nature
whether contractual or not.

Another important aspect of the Model Law is that 1t only
applies to those conciliations which are considered to be “internu-
tional™ * Again. the Model Law paints in broad strokes defining
the term “international” as a dispute where the domiciles of each
party are in ditferent states. However. included under the defini-
tion of “international” are also those disputes regurding commer-
ciul obligations 1o be performed in a stare that is different than the
place of domicile of the parties. or where the substantial portion of
the obligations are to be performed in a state thatis different than
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the domicile of the parties. In addition. parties miay simply agree
that the conciliation s “international” in character. thus invoking
the application of the Model Law where 1t would not otherwise
apply. The Madel Law thus takes an expansive view to in what is
considered “international”.

In sum. the Model Law’s approach to defining conciliation
accomplishes a few goals. First. 1t introduces diftferent categories
in national faws differentiating between concthiations which take
place in an internauonal context and those in a purely domestic
setting. Second. the Model Law provides international commer-
cial law with a persuasive standard tor what should and should not
be considered a conciliation entitled to the protections of confi-
dentiality. Finallv, the Model Law provides a neutral set of guide-

lines by which parties can fashion their own concihation process.

Confidentiality vis-a-vis third parties
Successful conctliations typteally  require open  discussions
between the parties and conciliator to explore and gain an under-
standing of the differences between the parties, the background
and circumstances that gave rise to the differences. and the possi-
hiliies for the parties to overcome those differences and to settle
the dispute. Allowing parties to make statements or delve into
maiters that normally would not be desirable in connection with
pending or potential court or arbitral proceedings is one major
aspect that sets concthation apart from traditional forms of dispute
resolution. As one commentator puts it: ‘Confidentiality is the
center-piece of the conciliation regime.”” The Model Law proper-
Iy recognizes that sateguards of confidentiality are critical.

The Model Law’s Article 9 establishes a general duty of con-
fidentiality and protections for communications within the conci-
liatton process. "All information relating to the conciliation
proceedings’ s protected from disclosure to persons outside of the
conciliation. There is an exception. however. “where disclosure is
required under the law or for the purposes of implementation or
enforcement of a settlement agreement’ .

In addition 1o the Article 9 zeneral admonition of confidentia-
lity. Article 10 addresses in detail the inadmissibility of concilia-
ton communications in later legal proceedings:

1 A party o the conciliation proceedings the conciliator and
any third person. including those involved in the administra-
ton of the conciliation proceedings. shall not in arbitral, judi-
cial or similar proceedings rely on. introduce as evidence or
give testimony or evidence regarding any of the tollowing:
far An v itation hy o party o engage in conciliation proceed-
ings or the fact that o party was willing to participate i conci-
hation proceedings:

by Views expressed or suggestions made by a party in the
conciliation in respect of a possible settlement of the dispute:
ey Statements or admissions made by a party in the course of
the conciliaiion proceedings:

(dy Proposals made by the conciliator:

ter The tact that a party had indicated its willingness w accept
a proposat for settlement made by the conciliator:

(1 A document prepared selely for purposes of the concilia-

tion proceedings.

ten

I

A basic concern when one 1s conducting a conciliation with a par-
v from another country is whether the courts or arbitrators in that
other country will respect the parties” desire for strict confidentia-
Ity and not allow the use of views. admissions. proposals. and
simifar information arising from the conciliation as evidence in
subsequent court or arbitral proceedings. The Model Law s
designed to provide a legal assurance that such information will
not be admitted as evidence in other proceedings.

The Model Law does not just prohubit parties and the conci-
liator from breaching confidentiality in later legal proceedings. it
also requires the courts of the enacting state or those arbitral tri-
bunals seated therein to refrain from accepting or ordering dis-
closure of documents and information received within  the
conciliation process. Paragraph 4 of Article 10 clarifies that the
prohibition also applies in proceedings which do not relate to the
subject matter of the conciliation.

Finally. 1t should be noted that the parties do not lose the right
to use information which already existed or was created for pur-
poses other than the conciliation. In order to put this beyond
doubt. paragraph 5 of Article 10 clanfies that “evidence that is
otherwise admissible in arbitral or court proceedings does not
become inadmissible as a consequence of having been used in a
conciliation’. Thus. only the types of evidence specified in para-
graph 1 (i.e.. views. admissions, proposals, and indications of wil-
lingness to settle) are inadmissible, not any evidence that was the
basis for expressing a view. admission. proposal. or willingness to
settle in the conctliation process.

Confidentiality vis-a-vis participants
When it comes to confidentiality within the conciliation process
itselt. however, the Model Law deviates from the approach of
most well-established mediation institutions. The latter typically
provide that all communications between one party and the neu-

tral (e.g.. in a caucus — which the Law expressly permits) are to be
treated confidentially. unless the party agrees that it may be re-
veuled to the other side.” The default rule within the Model Law
presumes no confidentiality among the participants. Unless the
party providing the information stipulates that the information is
to be kept confidential, the conciliator may disclose it to the other
side. The Madel Law states in this respect in its Article §:

"When the conciliator receives information concerning the
dispute from a party. the conciliator may disclose the sub-
stance of that information to any other partv. However, when
a party gives any informution to the conciliator, subject to a
specific condition that it be kepr confidential, that information

shull not be disclosed to any other party to the conciliation.”
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Procedures for conciliation
When the puaities have not agreed apon dispute resolution rules
and procedures the Model Law confirms the parties” treedom to
adopt rudes (of for example o mediation mstitute s governing dis-

pute reseluiion process, These detuuft rules are very basicr u

manner ws the conciliator considers appropriate” with an exe to
maintain tair teaument of the parties™. "

The gonerning principle of party autonomy is also reflected
other parts of the Law. Paragraph 2 of Article 6 of the Model Law
and other procedural provisions (e.g. on the appointment of the
conciliator. the commencement of o conciliation process. termina-
ton of the process. etea are flexible ver general enough 1o accom-
modate  diverse practices? However, o minimal procedural
framework is provided which offers basic procedural guidance to
the parties who have not agreed on any set of conciliation rufes.

Onenteresting procedurad aspect under the Model Law is s
exnpress authorization for the conciliztor to make a proposal for
settlement at any stage. " [t is left to the discretion of the concibia-
tor to decide whether. to what extent. and at which stage 1o make
any such a proposal depending on the wishes of the parties and the
method which would be most conducive to a settfement.

The conciliation process commiences once the parties have
agreed to conctitate their dispute. However. the Model Law states
in Article 3 that, "once o party that invited another party to conci-
liate does not receive an acceptance of the invitution within thirty
davs from the day on which the invitation was sent. or within such
other pertod of ume as specified in the invitation. the party may
elect to treat this as a rejection of the invitution to conciliate”. This
bright {ine rule can be important when purties are bound 1o
attenipt conciliation in accordunce with a conuactual dispute
resolution clause.

The Maode! Low does not contain any explivit provisions on
choice of faw. nor link the law applicable to a conciliation to the
place of conciliation. The reason is that the place of conciliation is
not necessurily that determinative. For practical purposes. the
concilintion could be carried out in several places (or even by
clectronic meunsy. Henee it would be problematic to insist on the
potentially aniticial iea of the place of conciliation as the prima-
v basis tor tnggering the application of the Modet Law. The issue
i~ thus feft to the ugreement of the parties and. tailing that. to the
rades of private international Jaw.

The conciliation process may be terminated in several ditfer-
ent wivs as set outm Article 1 In addition o the ideal scenarion
of termination “by the conclusion of the settdement agrcement by
the parties. on the date of the agreement’. Article 11 further speci-

fes that the conciliation process may be terminated:

(1 By a declaration of the concihator. after consultation with
the parties. to the effect that further efforts at concihation are
no longer justitied. on the date ot the declaration:

teror By a declaration of the parties addressed to the conci-
liator to the etfect that the conciliation proceedings are termi-
nated. on the Jate of the declarotion:

rdior By acdeclarution of a party to the other party or parties
and the conciltator. it appointed. to the eftect that the conci-
ifiution proceedings are terminated. on the date of the declara-

ton.”

Role of the conciliator

The conciliwtor is o be guided by primciples of objecuviny., farmess
and justive while mantaming impartinduny and independence. The
conciliwtors should ulso seek o mumtaim “fairmess i treatment” us
between the parties tart. 60, This obitgation s mandwtory and i~
recarded as o Chasic and minimum standard”. This conzept was
dehated heavily during the preparation of the Modet Law. therefore
emphasis should be placed on paragraph 3 of Article 6 and its es-
tablishment ot an oblication of the conciliator onlyv with regards
the process conducted by the conciliator. and that this obligation does
not extend to the substantive content of the settdement agreement.

Unless otherwise agreed by the parties. a concihator cannot
become an arbitrator in subsequent proceedings. This is sensible sini-
ce the conciliator may have heard information from one parts m a
caucus which the other party is unaware of and can thus not respond

In addition. a party may have made unfuvourable revelations to
wie concitiator which the party would not want an arbitrator to know
(art. 12). Parties may be less withing to participate m a conciliation
process if they would face the possibility that. it the conciliation is
unsuccessful. the conciliator might be appointed as an arbitrator in
subseguent proceedings. This provision in Article 1218 an important
remforcement to the confidentiality rules in Anicle 10.

Conclusion
Conciliation 1s increasingly used in international dispute settiement.
The Model Law on International Commercial Conciliatton will
fucihiate such conciliation. A unitform approach o conciliation
could reduce the costs of dispute settlement. foster cooperation
between parties. and create greater certainty in international trade.

Ideally. a Model Law of this sort would also ensure the en-
forceability of conciliated settlements in a4 muanner comparable to
say arbitration awards, Since 1t was not possible to find a solution
that would be acceprable world-wide. and the Model Law adopted a
principle retlecting the Towest conunon denominator by providing:
“If the parties reach and sign an agreement setthng a Jispute, thu
settlement agreement is binding and enforceable (.. [the enacting
State may insert a description of the method of enforcing settlement
agreements or refer to provisions governing such enforcement].” cart.
P41 18 thus feft to the enacting State to select the enforcement
regime that is best suited o its procedural Jaws und practices.

The Model Law on International Commercial Conciliation is
designed to serve as a template for United Nations member states
to enact their own conciliation luws, or as a supplement w existing
faws in countries thut have them. The U.N. General Assembly’s
approval constitutes u tormal recommendation that member states
to adopt the Model Law. The United Nations hope the Model Law
will also encourage nternationally active companies to use the
process 1o resolve commercial disputes. Let us hope that the

Model Law is successtul in both of these objectives.
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